
FEDERAL ELECTION COMMISSION
WASHINGTON, DC 20463

RKnUKSTED«™«™ APR 2 4 2006
to Mr Tom McGrath, Treasurer
H Mr John L Floyd, President
to Mr Devcry Pnnce, Registered Agent
["^ Business Alaska, Ihc
n 645 O Street Ste 100-782
*r Anchorage, Alaska 99501
*T

g RE MUR5534
^ Business Alaska, Inc

DearMetin McGrath, Floyd, and Pnnce

On September 23.2004. October 25.2004, and June 17,2005. the Federal Election
Commission notified you of a complaint alleging violations of certain sections of the Federal
Election Campaign Act of 1971, as amended ("the Act") Copies of the complaint and
supplements were forwarded to you at those times

Upon further review of the allegations contained in the complaint, information provided
by your clients, and publicly-available information, the Commission, on April 4,2006, found
that mere is reason to believe Business Alaska, Inc violated2USC t§ 433,434,441b and
441d, provisions of the Act The Factual and Legal Analysis, which formed a basis for the
Commission's finding, is attached for your information

You may submit any factual or legal materials that you believe are relevant to the
Commission's consideration of this matter Statements should be submitted under oath All
responses to the enclosed Subpoena, To Produce Documents and Older To Submit Written
Answers must be submitted to the General Oxmsd's Office withm 30 days of your receipt of
this letter Any additional maonab or sttenients you wish to subn^^
respcose tote order and subpoena In the absence of additional nifonnation, the Commission
may find probable cause to believe that a violation baa occurred and proceed with conciliation

You may consult with an attorney and have an attorney asust you in the preparation of
your responses to this lutiffcation and subpoena and o If youintendtobeiepresentedby
counsel, please advise the Commission by coinpletingUM enclosed fccm stating the name,
address, and telephone number of such counsel, and authorizing such counsel to receive any
notification or other communications from the Commission

If you are interested in pursuing pr^ixob^lecaiiseconcihaticm, you should so request in
writing SfcllCFR §11118(d) Upon receipted the request, the Office of the General



MUR5534 - —
BiaineaAJuka,Inc
Plje2

Counsel will make recommendations to the Commission either proposing an agreement in
settlement of the matter or recommending declining that pre-probable cause conciliation be
pursued The Office of the General Counsel may recommend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent

Requests for extensions of time will not be routinely granted Requests must be made m
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days

rH This matter will remain confidential in accordance with 2 U S C $S 437g(aX4)(B) and
t£ 437g(aX12XA), unless you notify the Commission in writing that you wish the investigation to

be made public
™ If you have any questions, please contact Alexandra Doumat, the attorney assigned to
* this matter, at (202) 694-1650
O
?* Sincerely,

Michael B Toner
Chairman

Enclosures
Factual and Legal Analysis
Pn
Designation of Counsel Form
Subpoena and Order



1 FEDERAL ELECTION COMMISSION
2
3 FACTUAL AND LEGAL ANALYSIS
4
5 Respondent! Business Alaska, Inc MUR.-S534
6
7
8
9 L BACKGROUND

10 In this matter, it is alleged that Business Alaska, Inc ("B A") is a political committee

11 under the Federal Election Campaign Act of 1971, as amended C'theAct''), and that BA violated

12 the Act by "failing to file with" the Commission, "conspiring to air electioneering

13 conuTiumcations" and failing to property iepor^

14 Commission, and failing to follow "stand by your ad" disclaimer requirements Supplements to

15 the coinplamt alleged that BA made improper^

16 advertisements that supported Senator LuaMnrkowiki

17 In response to die conrolant.B A dttmed

18 Commission because it was a 501(cX6) organization In its response to the electioneering

19 communication allegation, BA claimed that its expenditures were under $10,000 and claimed

20 nto it did rot ur me tdevwon ad withrn the election

21 me Commission BAacIox>wledgedthatitwasreqiiiredtofileanFECfonnS, wmc^non-

22 pokucal committees use to report independent expenmtures, but stated that it would be filed Mon

23 or before October IS, 2004 Hl

24 Forthereasomsetfbimbdow,theConinussionfu^

25 Alaska, me (1) violated 2USC §H33,434(b) and 434(c) by failing to register and file

26 reports with the Commission, (2) in die alternative, if not apohtical committee, violated2USC

'To date, no such form hu been flled
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1 ft 441b by making corporate expenditures outside its restricted class and by making

2 electtonoenngcoimnunication8,and2USC (§434(c) and 434(f) by failing to file proper

3 report! with the Commission, and (3) find reason to believe that BA violated 2USC |441dby

4 failing to include tt*fiMt« duclaimen in its communications

5 IL FACTUAL ̂ flff Jj&rfiL ANALYSIS

6 This matter concerns three newspaper advertisements supporting Alaska's incumbent

7 Senator UsaMurkowski and one television advertisement opposing former Alaska Governor

8 Tony Knowles, Senator Murkowsb's opponent in the Senate race

9 A. Busmen Alaska

10 BA is a 501(cX6) nonprofit organization incorporated in Alaska in March 2004 A

11 S01(cX6) organization consists of business leagues, chambers of commerce, real-estate boards,

12 and boards of trade not organized for profit 26USC §501(cX6) According to the IRS, such

13 an organization must be

14 pnmmly engaged in activities or fumft^ It
15 must be primarily supported by membeiirapdte and ote income from
16 activities substanaaUynsIated to its exempt purpose A business league, in
17 general, is an association of persona having a common business interest, the
18 puipcje of which is to prc^note mat interest and not to engage in a regular
19 busuwssofalandccdmanlyc^medonforprofit
20
21 Dept of the Treasury, IRS, 'Tax-Exempt Status for Your Organization," Publication 557 (Much

22 2005) Trade associations and professional associations are (xxundered business leagues The

23 organization must be "devoted to the impiDvement of business conditions of one or more hnes of

24 bianewasdisangushedftomtheD Ik

25 must be shown that the conditions of a perbcnilar tivde or the mterests of the community wiU be
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1 advanced'* Id2 Dues are not tax exempt if used to participate or intervene in a political

2 campaign for or against any candidate for public office Id

3 BA's February 2004 application with die IRS for an employer identification number

4 CT3N") stated mat its "services provided" were "^lineal advocacy and public education " bits

5 letpoiiM to the complaint, BA stated mat its purpose was Mencouraging effective government in
O
rsj 6 Alaska and our local communities'' and its goals were "to provide a storehouse of information.
CD
rj 7 advice and means for those who share our view of trustworthy leadership** B A has not
CM
qr 8 registered with the Coomnssion nor does it appear to be aff^
*T
«y y commiuBe
j»
N 10 B. TheAdyertisements

11 Dunngthe 2004 election season, B A paid for at least three published ads in the

12 Anchorage Duly News and one television ad relating to the Alaska Senate race between Senator

13 LisaMurkowsla and former Governor Tony Knowles All three newspaper ads were full-page

14 adspictuinigSeiiatDnMuikowsfaand

15 election at that tune One of the ads also pictxn^RepresentaiiveI>3nYoimgv who hke Senator

16 Stevens, was also not on any ballot at the tune The newspaper ads expressly advocated the

17 election of Senator Murkowafa The television ad, however, featured only Governor Knowles

18 and did not contain express advocacy for or against Qovernor Knowles

19 The first newspaper ad ran in the Anchorage Daily News on August 21,2004 (the

20 "August 21* ad") It hated the respective Senate or House committees on which Senators

A linoof buBDMiiolefB toiDcntPOindiBliyof illcuiiyoiiBnlsof jnimhirtiy wiliiiDisjBoanphiCBCi Id
•SJUUnDsiOai DVDVIflBfl DV ulfi Ks9 Ox flCDVlB«flB s^BaiBk UlttaWBauB a\ OOHUDOO DOaiUHBII laaDBVOaV IDHttoD DVDDBOUOD Qv aalflnfiT

of the intBanty ofi lonl oommBicisl imrinumdopflniionof ttradopublicitiooiniBiidBdiobonefit
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1 Muriuwsb and Stevera and Representative Young ser^airi

2 committees The ad discussed in greater detail Senator Muricowsla's seniority in the Senate

3 The ad continued, Thu u great news far Alaskans* [emphasis in original] Continuing our

4 seniority and committee chairmanships in Congress is highly important when it comes to

5 protecting Alaska's economy, resource development, jobs and home values Strong and growing

6 stronger, seniority to protect Alaska " The ad ended with the statement, "Please support Alaska

7 and Senator Lisa Murkowski," listed the dale of the primary election (August 24,2004), and

8 listed the tunes the polls would be open

9 The second ad, run on September 6,2004 (the "September 6* ad"), compared Senator

10 Murkowab'a and Stevens' backgrounds including the facts that both were initially appointed to

11 their positions, both were previously elected to the Alaska State House of Representatives, and

12 both were former Alaska State House of Rep The ad then stated,

13 Many Alaskan [sic] have already noticed how much Senator Usa Murkowski and
14 Senator Ted Stevens have in common This can be very good news for Alaska
15 Beginning from a similar strong base, Alaska is in a good position to build on our
16 strengths of seraonty and strong comimtteechairaians^^
17 come Strong and growing stronger, somonty to protect Alaska'
18
19 (emphasis in original) The ad ended with the statements, Tlease support Alaska and Senator

20 Lisa Murkowski Looking Forward for Our Riture- Strong Leadership to Build On"

21 The third newspaper ad, run on October 16,2004 (the "October 16* ad"), pictured

22 Senators Murkowski and Stevens and included the same companson of their backgrounds as

23 seen in the September 6* ad The ad then stated that Alaska

24 to benefit from good dungs that happen --even if it's not always apparent at first
25 For example, as ftras Alaska's economy and semoatyrn Congress are concerned,
26 history has shown that there are dear benefits from appointing a young, smart,
27 experienced, former State House Majority Leader to the US Senate
28
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1 The ad finally Hated, "Setting aside our differences and doing what's best for Alaska, please vote

2 November 2"

3 The television advertisement featured fonner Governor Knowles, Senator Nfukowiki^

4 opponent in the general election It opened by showing a picture of Governor Knowles, which

5 remained on the screen as the commercial discussed Governor Knowles' past participation in the

6 "Pew Commission ** The ad described the Pew Commission as a group dominated by "outside

7 liberals," "bureaucrats" and "extreme environmental groups" that targeted certain fishing areas in

8 Alaska The ad further stated that Governor Knowles endoned the Pew Commission

9 icccinineiidtaciis and showed a man, dfem

10 know why Governor Knowles would agree to the recommendations The ad ended by stating,

11 "If you want to find out more, call Tony Knowles and ask what he was thinking when he

12 endorsed the Pew Commission recommcndanons * The screen read.'To find out more, call

13 Tony Knowles and ask about his Pew Commission recommendations" The television ad in

14 question did not picture or discuss Senator Murkowsb

15 B.

16 Trie Commission rbundieason to believe mat B A was a pohucal TO

17 Act Lithealtenuulve,ifBAunotapou&cdcommittoe,lh0Q

18 believe that BA's disbursements for the advertisements constituted prohibited corporate

19 expenditures by BA

20
1 The Tew Communon" u fbnmlly titled the Tew Oceans Commution,HaadfKleicnbedMbi|MittMui(
lAHBHfiBQBHK IVQUD flu vvflBflnCsUR 1610011 CDIaTDBfi VFUD GnMIOft ift DOW OOUatB vOaT OIO MOOD • OCHD DOMCy U wfaiai

AmdedbythePewChintableTnuti ThelVwQinuTiiMMnideotifledpohcieiandpracticein^
sndpRNNthviogi

Us
fiflsl rapoit witfiroooininBnditioiB WM unad in lily 2003
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1

2 The complaint alleged that BAwas a pohticaJ committee required to file reports with the

3 Conunimon, but that it has not filed any B A did not respond to that allegation, other than to

4 state, without explanation, that it wu a 501(cX6) organization and that the only form it was

5 requred to file wim trie Commission was a Foim^

6 independent expenditures

7 The tact mat BA filed wim the IRS as a 501̂

8 possibihty that it is a pohbcal committee TheActd^nesallpohtacaloommitteeMasany

9 committee, dub, association or other group of persons that receives contributions or makes

10 expenditures for the purpose of influencing a federal election that aggregate in excess of $1,000

11 per calendar year 2USC §431(4) Therefore, if trie disbiirsenients made by B A to rund the

12 ads at issue were expenditures that exceeded $1,000, then BA may have triggered political

13

14 ft appears that B A placed at least three newspaper advertseorats expressly advocating

15 the election of Senator Mmkowsla dnnng the penod preceding the primary and general election

16 in which she was running for re-election, and at least one televiuon ad regardmg Governor

17 Knowtes during the time he was running for election to the Senate B A stales in its response that

18 its "expenditures" for these ads totaled approximately $8,300 Under the Act, an expenditure is

19 any purchase, payment, distiibimofl^

20 influencing any federal election 2USC §431(9XA)4 Even under the most stnngent

21 application of the term expenditure (i e, express advocacy), it appears that the costs incurred to

H B unclear from iho iBapoMB whathcr B A uacd ftp tcxn "ttyandituMa** as a icnp of art concBdim that itaponi
Many S8JOO tot tho pmpoao of uflnaociiig an doctaoB nt fbdanl uHluB, or if it aunply imnnf that us
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1 produce and purchase the adiconsdtuted expenditures that ra^

2 for political committee status

3 a The Newspaper Ads Contain Express Advocacy

4 The three newspaper ads contain express advocacy under 11CFR § 100 22(a) and (b)

5 "Expressly advocate" means any omimum(^Uion that either (a) iisesceitain phrases such as

6 "vote for," "re-elect," "cast your ballot for.*1 "support," "Smith for Congress," "Bill McKay in

7 '94," "vote Pro-Life" accompanied by a list of clearly identified candidates described as Pro-

8 Life, "defeat," or "reject," or communications or words which in context can have no other

9 reasonable meaning than to urge the election or defeat of a clearly identified candidate or (b)

10 when taken as a whole and with lumtfid reference to exto^

11 a reasonable person as containing advocacy of the election or defeat of a clearly identified

12 federal candidate became (1) the electoral portion of the ooinmunication is unmistakable,

13 unambiguous and suggestive of only one meaning and (2) reasonable minds could not differ as to

14 whether it encourages actions to elect or defeat a cleariyidentifiri

15 other kind of action 11CFR §10022(aHb)

16 The August 21* and September 6* newspaper ads explicitly asked the readers to "support

17 Senator Lisa Murkowski" Because the ads used a phrase that is specifically listed in the

18 regulation as an example of express advocacy, any money spent on these ads should be

19 conaidend expenditures under the Act

20 The October 16* ad contains express advocacy ante both sections 100 22(a) and (b)

21 The ad contained a picture of Sonatas Stevens and Mur^^

22 Murkowsh's background, and explained that a back^^
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1 provided "clear benefits" to Alaska in the past Fu]thennorettheadexhoited voteretotakea

2 specific action, to vote on November 2,2004

3 The ad contains express advocacy under section 100 22(a) because it provides "in effect"

4 an explicit directive to vote for a candidate whose background is identified as being positive for

5 Alaska In FEC v Massachusetts CttwauJbrLfi ("MCFL"), 479 U S 238,249 (1986), the

6 Supreme Court held that a newsletter that set out the positions of the candidates and then urged

7 voters to "VQIEPRO-Ura1" contained express advocacy The Court reasoned that the

8 newsletter "provide[d] in effect an explicit directive" to vote for candidates favored by MCFL

9 because it not only urged voters to vote for "pro-hie" candidates, but also "identified] and

10 provide{d] photographs of specific candidates fitting that description " Id Here. BA's ad

11 discusses Senator MurkowskTs background as consistent with BA's opinion of an appropriate

12 candidate for federal office, and suggested that re As in MCFL, the

13 ad's message is "marginally less direct than vote for** Senator Nfurkowski, but that "does not

14 change its essential nature** MCFL, 479 US at 249

15 The October 16* ad also contains express advocacy under section 100 22(b) because

16 reasonable minds could not differ m interpreting the message of the ad if you like what Senator

17 Stevens has done for Alaska, SeiiatcrMurkowsla has a similar background and will provide

18 similar benefits to Alaska rf elected, and exhorted the readers to vote on November 2,2004

19 Senator Stevens was not on any ballot on November 2,2004 By explicitly asking the readers to

20 "vote on November 2," the only possible interpretation of that ad would be to vote for Senate

21 Mukowakionthatday

22
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1 b B A Appean To Have Expended Nfore Than $1,000 And Would
2 ftUflllfr A8 A F>tJlt1CTll PPBBPIltffff UlUhf ttit Aft
3
4 BAmadeceitundubunementifortlieadv^

5 Neither BA nor the complainant provided information regarding the coat of the newspaper ads

6 However, the Anchorage Daily News' media fat suggests that the aggregate coat for all three ads

7 likely exceeded $1,000 5 Therefore, it appears likely that BA made more than $1,000 in
.

8 expendituies and, uua, was a political comimm^

9 c As a Pohtocal Committee, B A Was Required To Register
10 And Pile Trhtcloiure Reports With The Commiaiionu —™__™..^_
12 If B A was a pohtical committee, then it WBA subject to a number of registration and

13 reporting requirements under the Act, including filing a statement of organization within ten (10)

14 daya of mafaiigexpenaturesm excess of $1,OM

15 dsburtements and expenditures, and fihngquaiteriy reports See,cg,2\JSC §$431(4XA),

* The AnUtoi age Daily News* publicly available media kit lists only some ad costs, including cost per column inch
raiiiwftomCTlttflbriejuliile^
fell-page color ad At Ota tune, it u known uta at least am full-pa^
not known if they wen color or black and whole Assuming BA was chayaed the hated once for non-profits of

($47 25x22 -$1̂ 39 50) AluU-pafBadisl26cohiinniDches(6column wid^and^^
feU-page newspaper ad alone cost more than $1,000
c To address c^erbread^«>ncenis. the Supreme
oo^aitnacovtty can be political cooimitlees St*,*g,Bitddtyv Msbo,424US 1,79 (1976)), PBCv
Masiacluu** Right n Lfc 479 US 238,262(1986) B A acknowledges that it pud for the newspaper and
talevwon ads at issw here -ads that constitute caniiaignactt BA'sresixnse stales that ns purpose was to
i^encourat[e]erTKUvefpveniiDBrt in Alaska and our locd
share then1 view of ̂ nvstwuiihy leadeiBiup However, B A s pfdidnnt, Devery PHDOB, •ppafentfy UBUOVBI that,
wmleBAwjMiiittaUyiBtimtD'lttflbrt^ [I]thu since tnofphedu^somethiiig beyond
the onaind intended scope n (Sean Cockerham.MAd Bashes KnowtoUnk to Pew RepoitHAnc^
News, Sept 9, 2004) Mr Pnnce appaieudy wiennfid hsi poanjun becBuie of lhat shift and, at the time the
^•A^I^^MAM^M ^^Bfll a^kl^hB^^a^^^ ^ JM ^B^^^^ ^M^B ^^^^^ul AaV^^ k^ sV^ul 8tWj» la^B«h^BJ îJ^^» AnV^A AeV^ ^^^*m^^ tV^J J ---- a — n §^^ eL^.^^^^^^^uewByBPBr apu •jsgvnBOn ana were run, eiami mm DC nan ivinajWKnsjDniBiinBa^oiDnBOQecKieQDoeciinK
i»Yolvcdm me US Senate race" aiid^ did not mato sense fa PJ^
•naauadleaatlydifliffBntdiractionwa^ Jaf The newspaper claimed lobe

as supplied by Mr ftmce Rnilly(BAdoe§iKitclBmi(
nor does review of public nscoids suppoit an inftronce, mat BA ensjaajed m any activuy othac man payment of the
D9«VIDtBapflr vinO IDsiOVnaplOD ftiflB ••• aVIUB laflVB M^BBffBajOsvBb vt^RIIO K IDD0BiBiB ••••• •••• IDOOiB IDO slllDIIDl V VBflUsVBB^BBflHB IQsT
being a political committee, it also ippMff that its major, if not only, utapose was to pay Ibr the ads vegafding the
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1 433(a), 434 (aXD. 434(aX4XAXO. and 434(b) BA hai not filed a statement of organization or

2 any other reports with the Conunisuon Therefore, the Commission (bund reason to believe B A

3 violated2USC «433(a),434(a)(l),434(aX4),and434(b)

4 2. Corporals) Status

5 In the alternative, if B A is nm a pohticalconmitt^

6 requirements and piohibitioiis under the Act as a corporate entity It did comply with these

7 provisions, and thexefbic, in the alternant the Coninu

8 those provisions of the Act

9 a B A Ma& Prohibited Coiporate Electioneering
10 Cnmpi^ni^ftns With The Newspaper Advertisementa
11
12 If BA is not a political committee, BA still may have violated the Act because it made

13 prohibited corporate independent expenditures by financing communications that expressly

14 advocate the election of a federal candidate in the newspaper ads 2USC 5 4410(8). see supra

15 pp7-8

16 BA is a nonprofit organization, incorporated and registered with the State of Alaska and

17 the IRS The Act prornbits a corporate entity from mafc^

18 connection with a federal election 2USC t441b(a) An independent expenditure is any

19 expenditure that expressly advocates the election or defeat of a clearly identified candidate and is

20 not made in concert with a candidate, a political party committee, or their respective agents

21 2 USC ft 431(17) Although certun nonprofit corporations may make independent

22
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1 expenditures pursuant to 11CFR § 11410tB A has not clauned to be such a corporation7

2 Therefore, in the altenutove, the Comimssionfbi^

3 |441b

4 b BA Made Prohibited Corporate Electioneering
5 ComniiinicatioM With the Television Ad
6
7 An electioneering communication is any broadcast communication which (1) refers to a

8 clearly identified candidate for federal office, (2) is made within 60 days of a general election or

9 30 days before a primary election, and (3) is targeted to the relevant electorate, meaning it is

10 capable of being received by 50,000 or more individuals in the state the candidate seeks to

11 represent in the Senate 2USC IS 434<Q(3XA). (Q)

12 The teteviaion ad issued by BA referred to a deariy identified

13 it presented a picture of Governor Tony Knowtes cm te Evidence

14 submitted by the complainant also shows that the ad also may have been autd after September 3,

15 2004, the start of the 60-day pre-election electioneenng communication penod8 BA

16 acknowledged that it aired the ad from August 31,2004 through and including September 3,

17 2004, and therefore the ad was aired for at least one day of the electioneenng communication

18 penod9 The complainant also claimed that the television ad was run on more than one television

$10400. respectively, and certify that it is ehaibb fcr n eMrapnoo from the p
11CFR If 11410(dHe) BAhttDOtn»deiiiyiuchra|X)rtswccrtitatra
Bî lDB OUv lav ft QBwBOaiOb R U ODdMaT vlfflflDlBiT •#•• OODIfl DO OOOWOBsTBB ft QUsVUIiBQ POBPsTOtttOQffDQsTaVIOD

udfo that rt hid mditfdioldmv odm with d 11CFR 111410

L ASU^A ^ft A ^M^MnSAA_AJ k^^KM AM^ ̂ ^^ flL^ ^bJ flL^^hBB^^^ |9|̂ ^BA 1̂̂ ^^L^^ tf

r upaiE ̂ 9^^ DUwDa^BlDQ OMDB W S^^B s^alD BD •̂ •̂WBI wBDHDk^DDBlT »•

10 DlO GOflDDflsVlR CIUBH OHu n ftTOQ IDO IBlBVHlOO ftfl OUBIflO QlB Ov^lfty DV^dOCOOO ttBCtlOIIOOniU
pawd HowvvBr.BAdioaGlaioiidadlaaiiluittpHdioiir
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1 station, press reports mdicated that it least two adi were run on at least four television stations

2 According to the Federal Communications Commission database, three television stations on

3 which the ad reportedly aired are capable of being received by 50,000 or more individuals

4 Thus, the ad was not made solely for viewing by the corporation's stockholders or executive and

5 administration personnel Based on the above, the Commission found reason to believe that B A

6 violated2USC «441b(bX2)

g m addition to the other allegations in the complaint, the gravamen of the complaint was

9 BA's alleged failure to file proper reports with die Commission and alleged electioneering

10 communications Furthermore, BA explicitly noted in its response that it would file with the

11 Commission a Form S disclosing its expenditures Therefore, the Commission also analyzed

12 BA's failure to file proper reports with die Commission

13 The Act requires entities or persons other than pohncal committees that make

14 independent expenditures aggregating in excess of $250 dunng a calendar year to report those

15 independent expenditures by filing Form 5 with the Commission 2USC ft434(c). UCFR

16 $10910(b) Thus, under this alternative theory, if the aggregate cost of the newspaper ads

17 exceeded $250, B A was required to disclose those independent expenditures by fihng a Form 5

18 with the Commission I0 While itis unknown at this nme exactly how much BA spent to create

19 and run the newspaper ads, publicly available information, as discussed supra p 9, n 5, indicates

including at teMt September 3,2004 The electiooBennimmmum>atfK»60^y period
2004

BA SUMS that it intended to filo a Fonn 5 with tfao GomnunioDt but to data, has failed to do 10 While this
OOOttsiUQO II DOC QO^DDlOvOiy OlalDOsslDiVD Ov flail IHUOL GOOaUflOsTlDaf IDIK H«H avslUr 00 0 DOUDCOIOODIDUIIDO ODD OJOai
would not haws bean requred to file a Form 5, it is mcfacitive of the ftct that B A knew ttwu required to fik
fomttkaig with the Oommunon and SHU finfedtoftilfinitBobliaitioa
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1 that the aggregate cost would have exceeded $250 Therefore, the Commisnon also found

2 reason to bdievcthatB A violated 2 USC |434(c)

3 ftnaJly, the Act lep îires that any entity inata

4 and wing an electioneering communication in aggregate amount in excess of $10.000 during

5 any calendar year shall file within 24 noun a statement with the Commission 2USC 5434(0

6 Therefore, if BA aired its television ad on September 3,2004, or later and the costs exceeded

7 $10,000, as alleged by the complainant, then BA was required to file a report with the

8 Commission Although the complaint merely speculated regarding die total amount B A spent on

9 the television ad, and BA denied spending more man $10,000 on the television ad, there is,

10 according to press reports, the possibility that a second television ad was aired by BA, and the

11 cost to produce and air that second ad within 60 days of the November election (if it was so

12 sued) is unknown at this time If the second ad constituted an electioneering communication,

13 BA's aggregate disbursements for electioneering communications could easily have exceeded

14 $10,000 B A, however, has not filed an electioneering report with the Commission Therefore,

15 there is reason to believe B A violated 2USC §434(f)

16 c. IllM>hiimr
17 The Act xequixes that political committees and persons making certain conrmumcations

18 provide a disclaimer as specified in the statute and regulations 2USC J441d If a political

19 committee, B A was required to place a disclaimer pursuant to section 44 Id on the newspaper and

20 television ads, if not a political committee, B A was required to place a disclaimer pursuant to

21 section 441d on the express advocacy newspaper ads and any electioneering communications

22 BA placed disclaimers on its advertisements, however, they did not fully comply with me

23 requiiementsict forth m the Act and the conespoiKu^
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1 The newspaper ads contain disclaimers on the bottom of the ad that provide most of the

2 information required by the Act, including the name of the entity paying for the ad, the address

3 of the enutypaymg for the ad, and a statement that fc

4 2USC §441d(aX3), 11CFR M 11011(bX3).(c) However, the newspaper disclaimen

5 failed to state that they were not paid for by any candidate's pokttcal committee and were not

6 contained in a box, as required by the Act 2USC H 441d(aX3). (c)(2) Rmhermore, the font

7 used arguably is not "clearly readable" by the recipient of die communication, as it is written in

8 extremely small font on the bottom of the full-page ad 2USC §441d(cXl), 11CFR

9 §11011(cX2Xi)

10 The television ad contained a voiceover stating that BA paid for the ad and that the ad

11 was not pud for by any candidate It also contained written text on the screen that stated B A

12 paid for the ad, BA's address, and a statement that the ad was not paid tor by any candidate The

13 ad did not, however, contain the audio statement specified in the Act. that" is responsible

14 tor the content of this advertising N 2USC $441d(dX2), 11CFR § 110 ll(cX4XO,(ii)

15 Because BA did not follow the specific disclaimer requirements as explicitly set forth in

16 the Act and regulations, the Coxmiiission found reason to beueve that B A violated

17 2USC H441d(aX3)and441(dX2)

18 Trierefbre, based on the foregoing, there is re

19 §§ 433,434(a) and 434(b) by tailing to register and file reports with the Commission, (2) in the

20 alternant, if not apobbcalcc«miittee, violated 2 USC fi441b by making corporate

21 expenditures outside its restricted class and by making electioneering communications, and

22 2USC ft§434(c) and 434(0 by faihng to fue proper reports wim the Qmim^

23 (3) violated 2 USC ft 441d by failrag to irchide adequate disdains


